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CRIMINAL LAW AND EVIDENCE AMENDMENT BILL 2006 
Second Reading 

Resumed from 23 November 2006. 

HON SIMON O’BRIEN (South Metropolitan) [9.10 pm]:  I understand that there is an agreement across the 
chamber for the referral of this bill to the Standing Committee on Legislation.  My recent form in having bills 
referred to the Standing Committee on Legislation is not that good.  Indeed, every one that I have tried to get 
through this whole calendar year has been knocked back by the wisdom of the house. 

The DEPUTY PRESIDENT (Hon Ken Travers):  I hope you are not trying to reflect on the wisdom of the 
house! 

Hon SIMON O’BRIEN:  However, there are some fine members on this side of the house.  I have a great deal 
of confidence that my colleague Hon Donna Faragher, who until a minute ago was engaged in urgent 
parliamentary business outside the chamber, will now put it to the house that this matter be referred to the 
standing committee and do so in such a compelling way that we will all agree with her. 

HON DONNA FARAGHER (East Metropolitan) [9.11 pm]:  I appreciate Hon Simon O’Brien saying that I 
had some urgent parliamentary business to attend to.  We are dealing with the Criminal Law and Evidence 
Amendment Bill 2006, which amends a number of acts, including the Criminal Code, the Criminal Procedure 
Act 2004, the Criminal Appeals Act 2004 and the Evidence Act 1906, and makes a number of minor or 
consequential amendments to various other acts.  The provisions in this bill will give effect to procedural 
reforms in sexual assault cases, provide a right of appeal by the prosecution against acquittals in trials before 
juries, make a number of amendments relating to assault against public officers and, according to the explanatory 
memorandum, remedy certain deficiencies in existing provisions.  As such, there are essentially three main parts 
to this bill, and I will deal with each in turn.  

First, the bill proposes a number of amendments relating to assault against public officers.  Section 1 of the 
Criminal Code reads, in part -  

The term “public officer” means any of the following - 

 (a) a police officer; 

 (aa) a Minister of the Crown; 

 (ab) a Parliamentary Secretary appointed under section 44A of the Constitution Acts 
Amendment Act 1899; 

 (ac) a member of either House of Parliament; 

 (ad) a person exercising authority under a written law; 

 (b) a person authorised under a written law to execute or serve any process of a court or 
tribunal; 

 (c) a public service officer or employee within the meaning of the Public Sector 
Management Act 1994; 

 (ca) a person who holds a permit to do high-level security work as defined in the Court 
Security and Custodial Services Act 1999; 

 (cb) a person who holds a permit to do high-level security work as defined in the Prisons 
Act 1981; 

 (d) a member, officer or employee of any authority, board, corporation, commission, 
local government, council of a local government, council or committee or similar 
body established under a written law; 

 (e) any other person holding office under, or employed by, the State of Western 
Australia, whether for remuneration or not; 

The amendments proposed in this bill have been included, according to the explanatory memorandum, to rectify 
what the public has perceived as sentencing anomalies between offences, and provide more discernible 
outcomes.  The public has a right, which is backed up by the Director of Public Prosecutions, who, in his report 
entitled “Assaults on Public Officers” drew attention to three main flaws in the current laws in Western Australia 
relating to assaults on public officers.  Firstly, the penalty for doing grievous bodily harm to a public officer is 
inadequate.  Secondly, it is archaic and inadequate that these protections for police officers and other public 
officers are not available in circumstances in which the offence is committed outside what can be said to be an 
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act in the scope of their duty, but when it can be established that the offence was carried out against the officer as 
a consequence of, or in retaliation for, an act carried out in the course of the officers duties, or when the officer is 
a victim of an attack because the offender knew him or her to be a public officer.  The third flaw is that the 
current statutory scheme does not appear to provide protection to those individuals who perform an essential 
public and community function, but do not come within the definition of public officer for the purposes of 
section 318, because they are not employees of the state. 

The proposed amendments to sections 297 and 318 of the Criminal Code seek to do three things.  First, it is 
proposed that the offence of grievous bodily harm under section 297 be amended to include a circumstance of 
aggravation, which will impose an increased penalty of 14 years’ imprisonment when a person unlawfully does 
such harm to a public officer.  Secondly, it is proposed to amend section 318 to provide for the current 10-year 
imprisonment penalty to apply when the offence is aggravated in certain circumstances.  Proposed section 318(1) 
reads, in part -  

is guilty of a crime and is liable - 

(i) if at or immediately before or immediately after the commission of the offence - 

(i) the offender is armed with any dangerous or offensive weapon or instrument; or 

(ii) the offender is in company with another person or persons, 

to imprisonment for 10 years; or 

(j) in any other case, to imprisonment for 7 years. 

Thirdly, it is proposed that section 318 be amended to provide that performing a function or office includes the 
circumstances in which the public officer is not on duty at the time of an assault, but the assault is carried out as 
a consequence of, or in retaliation for, actions undertaken by the officer in the execution of his or her duty. 

The opposition agrees with the intent of these proposed amendments.  In particular, the increase in penalties for 
aggravated offences from 10 to 14 years is much needed and welcomed.  I may be somewhat cynical here, but it 
is unlikely that any offender will ever receive the maximum penalty.  Perhaps we can live in hope.  Members 
will be well aware of vicious assaults inflicted on Western Australian police officers.  In 2005 alone, 1 383 
police officers were assaulted in the course of their duty, with many of the graphic images associated with those 
assaults pushed to the forefront of our consciousness during the recent police pay dispute.  In protecting the 
community, police are exposed to potential injury and, tragically, death in much of the work they do.  Attending 
scenes of car crashes, violent domestic disputes and a host of other crimes is certainly no easy task.  Of course, 
the same goes for nurses, doctors and ambulance officers, who are also victims or potential victims of assault as 
a result of carrying out their duties, whether they be in emergency departments or mental health facilities. 

I want to reflect specifically on one issue that has been raised by the Director of Public Prosecutions in his 
report, and one for which I have a great deal of sympathy; that is, what actually constitutes a public officer.  
While I have already mentioned what is defined as a public officer, it should be noted that this bill contains an 
amendment to the effect that the offences provided for under section 318 of the Criminal Code will also now 
apply to ambulance officers, who are essentially private officers, but quite clearly perform a public function.  
The opposition supports their inclusion, but I ask the government why other persons performing functions 
similar to their public service counterparts are not also included.  Indeed the Director of Public Prosecutions, in 
the report I referred to, suggests that they be included.   

On page 19 it states that the main issues for contemplation arising out of this report relate to whether protection 
afforded public officers in this regard should be extended to expressly and clearly include private nurses, 
doctors, ambulance officers, private prison officers and emergency service workers.  He goes on to refer to 
amending section 318 so that it applies in addition to assaults on public officers to assaults on an identifiable 
category of private workers who exercise essentially the same function as their public service counterparts and 
may be equally deserving of the protections available under section 318.  I certainly agree with the sentiments 
raised by the DPP.  Private sector nurses and doctors provide essentially the same service as their public sector 
counterparts.  In my view they should not be treated differently.  I would like to refer to two articles that 
illustrate my point.  The first is a position statement from the AMA released in 2005.  In its preamble it states - 

The AMA recognises that violence against doctors is a growing concern.  This Position Statement is 
provided in an effort to reduce the vulnerability of medical practitioners to physical harm in all 
locations or settings in which they practise or may be exposed to personal danger . . .  

Standard workplaces for doctors include public and private hospitals, other health and aged care 
facilities and private practices.  Many doctors work shifts and many provide after hours services and 
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home visits to patients in the community.  Some doctors attend accident scenes and other locations 
requiring travel by vehicle, boat or aircraft.  There is obviously a wide range of workplaces.   

Some of these workplaces, such as major hospitals, are able to provide formal protective measures in 
terms of both prevention of and responses to violence against doctors and other staff.  Others, such as 
small hospitals and private practices, cannot provide the same sorts of formal protective measures, but 
they should apply the principles set out in this statement in regard to the personal safety and security of 
doctors.  In these smaller places the risk of violence may be lower, but the impact of it is likely to be 
higher when it occurs because of the lack of immediate response and assistance from security staff or 
police.  This also applies where doctors are working on their own, particularly outside static 
workplaces, for example on home visits or emergency callouts. 

With regard to nurses, a report entitled “Workplace Violence in Queensland, Australia: The Results of a 
Comparative Study” presents results from a self-report study of more than 1 000 registered nurses, enrolled 
nurses and assistants-in-nursing in Queensland.  The report found that workplace violence had increased across 
public, private and aged care sectors.  The report noted that when compared there was a lower incidence of 
workplace violence in the private sector but it was clear that violence occurred irrespective of the sector 
involved.  The table in the document, “Sources of workplace violence 2004”, shows that of the total number of 
respondents, 236 were from the aged care sector, 234 from the public sector and 196 from the private sector.  In 
2001, there were 206 in the aged care sector, 219 in the public sector and 138 in the private sector.  It is quite 
clear that violence increased over that three-year period.  To my mind, a serious assault on a private nurse or a 
private doctor is no different from a serious assault on a public sector nurse or a public sector doctor.  Such 
violence is wrong and should be treated as such.  Therefore I ask the government to explain why the identifiable 
category of private workers outlined by the DPP in his report has not been included in this bill, with the 
exception of the ambulance officers. 

I turn now to the section of the bill that relates to the prosecution’s right of appeal.  This is strongly opposed by 
the Criminal Lawyers’ Association.  When I first looked at this bill, I thought it was Western Australia’s 
response to efforts being made at both the Council of Australian Governments and the Standing Committee of 
Attorneys General to progress reforms relating to double jeopardy.  After looking further at the bill, it is quite 
clear that the amendments proposed represent a small step in that direction.  Under the current legislative 
framework in Western Australia - I refer to the minister’s second reading speech - a convicted person has the 
right of appeal against a conviction or sentence in respect of any matter that is tried before a magistrate, judge 
alone or judge and jury.  With respect to indictable matters tried before a judge and jury, the prosecution has a 
right of appeal against sentence but not against the acquittal.  In those cases in which the prosecution is 
dissatisfied with the question of law that has been decided by a court, I understand it is open to the Attorney 
General to refer that question of law to the Court of Appeal.  However, even if a decision is made that there was 
indeed an error of law that led to an acquittal, it is not open to the court to retry or punish the perpetrator.  
Further, while it is the case that under section 690(3) of the code that - 

On any appeal against an acquittal by direction or on an appeal against any judgement given on a plea 
to the jurisdiction, the Court, if it allows the appeal, may reverse any judgement, decision or verdict, the 
correctness of which was in question in the appeal, and may order a new trial or that the accused shall 
stand his trial, as the case may require. 

I understand that this section relates only to cases in which a judge directed a jury to enter a verdict of acquittal, 
and not to cases involving an error of law or fact by the trial judge or a decision to wrongly exclude or admit 
admissible or inadmissible evidence, as the case may be, and where there is eventually a verdict of acquittal.  If I 
am right, that is what these proposed amendments seek to rectify.  The proposed amendments will provide a 
statutory right of appeal against a verdict of acquittal on a trial before a judge and jury relating to offences that 
carry a maximum penalty of 14 years of more.  Issues surrounding such change were canvassed in the 2003 
discussion paper of the Model Criminal Code Officers Committee of the Standing Committee of Attorneys 
General.  The proposed amendments, I understand, also follow somewhat similar provisions in the Tasmanian 
Criminal Code.   

While such amendments are small steps, as I have said, the reform of the double-jeopardy rule is worthy of 
greater comment.  The rule against double jeopardy is one with a long history, with a general proposition as 
stated by Justice Black in Green v the United States.  The Model Criminal Code Officers’ report states - 

The underlying idea, one that is deeply ingrained in at least the Anglo-American system of 
jurisprudence, is that the State with all its resources and power should not be allowed to make repeated 
attempts to convict an individual for an alleged offense, thereby subjecting him to embarrassment, 
expense and ordeal, and compelling him to live in a continuing state of anxiety and insecurity, as well 
as enhancing the possibility that even though innocent he may be found guilty.   
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This principle has however been challenged in light of a few cases in which justice has not been seen to be 
served.  The High Court decision in the case of Carroll here in Australia is perhaps the most often talked-about 
example.  The report states - 

Carroll was convicted of murder in a Queensland court in 1985, but was later acquitted on appeal.  In 
2000 he was convicted of perjury based on his denial of the murder charge on oath at his initial trial, but 
later was acquitted of this charge by the Court of Appeal.  The High Court upheld this decision, holding 
that trying Carroll for perjury triggered the double jeopardy rule.  The Carroll decision was 
uncontroversial in a legal sense, being a mere rationalisation of previous authority.  However, along 
with a handful of other cases it has subjected the basic principles underlying the double jeopardy rule to 
vigorous scrutiny. 

The discussion paper recommended that laws relating to double jeopardy be amended so that a person acquitted 
of an offence would not be precluded by the rule against double jeopardy in three specific circumstances: firstly, 
prosecution for administration of justice connected to the original trial; secondly, retrial of the original or similar 
offence where there is fresh and compelling evidence; and, thirdly, retrial of the original or similar offence where 
the acquittal is tainted.  These circumstances were further refined.  I quote from a press release on this matter by 
the former Minister for Justice and Customs, dated 21 July 2006.  The press release states - 

The MCCOC recommends an acquitted defendant may be prosecuted in three specific and limited 
circumstances: 

1. Prosecution for an administration of justice offence connected to the original trial; 

2. Retrial of the original or similar offence where there is fresh and compelling evidence, for a 
restricted set of ‘very serious offences’, namely murder, manslaughter, serious drug offences 
(where life imprisonment applies), aggravated rape and armed robbery; and, 

3. Retrial of the original or similar offence where the acquittal is tainted for offences punishable 
by imprisonment of at least 15 years. 

As I understand it, the New South Wales government is the only government to have passed laws or is in the 
process of passing laws that will provide limited exceptions to the rule against double jeopardy.  Other states are 
progressing somewhat unevenly on this matter.  I have sympathy for such reform in certain circumstances, 
particularly in cases for which there is new or fresh evidence, such as DNA evidence, or in which the acquittal 
appears to be tainted.  With that in mind, I ask the minister’s advice on the government’s position on double 
jeopardy reform, particularly with respect to the three limited circumstances I have outlined.  I ask the 
government this question for the reason that I am unsure about its position. 
I refer to a press release from the commonwealth government dated 22 March 2004, which appears to have come 
from a Standing Committee of Attorneys-General meeting.   
It states - 

Whilst the Commonwealth, Queensland, New South Wales and Western Australia agreed that fresh and 
compelling evidence could provide an exception to the double jeopardy rule in strict circumstances, the 
remainder of the States and Territories could not agree on this issue. 

However, an article from The Australian Financial Review dated 21 July 2006 states - 

This week, the Western Australian government indicated it was unlikely to make any changes, Victoria 
said it favoured dealing only with tainted verdicts and Queensland said it would change only if all 
governments agreed to nationally consistent rules. 

The article continues with respect to the position in New South Wales.   

Given these somewhat conflicting statements - it may be simply a case of differences between the two - I would 
like the minister to explain the government’s position on the three specific circumstances I have outlined. 

I now make a few brief comments with respect to those matters relating to the sexual assault reforms that are 
proposed in the bill.  Clause 10 repeals the existing section 321A, entitled “Child under 16, sexual relationship 
with”.  The clause is designed to achieve five main objectives.  These include a reformulation of the offence to 
overcome the decision of KBT v The Queen [1997] HCA 54, as outlined in the explanatory memorandum; an 
amendment to the title of the offence to “Child under 16, persistent sexual conduct with”; greater clarity with 
respect to the fact that it is not necessary to specify dates or in any other way particularise the circumstances of 
the alleged acts; the inclusion of attempted offences as prescribed offences for the purpose of establishing 
persistent sexual conduct; and for offences that have occurred in other jurisdictions to be included for the 
purposes of the charge under this section of the code. 
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Changes to the Evidence Act 1906 relate to the proposed sexual reforms I have outlined.  Clause 43 inserts a new 
section to allow expert opinion evidence on the subject of child behaviour.  The new section 36BE, entitled 
“Expert evidence of child behaviour” states - 

(1) This section applies to any proceedings for a sexual offence in respect of a complainant who was 
under the age of 18 years at the time of the alleged offence. 

(2) Evidence by an expert on the subject of child behaviour about any or all of the following - 

(a) child development and behaviour generally; 

(b) child development and behaviour in cases where children have been the victims of 
sexual offences, 

that is relevant to the proceedings is admissible in them notwithstanding that the evidence - 

(c) relates to a fact in issue or to an ultimate issue in the proceedings; or 

(d) is a matter of common knowledge; or 

(e) is relevant only to the credibility of the complainant. 

In its submission to the government, of which a copy was provided to the opposition, the Criminal Lawyers 
Association suggested that this proposal would be totally unworkable, expensive and unfair. 

There has over the years been varied research on issues surrounding expert evidence in child sexual abuse trials.  
In a paper delivered at the “children and the courts” conference at the National Judicial College of Australia, 
Suzanne Blackwell of the psychology department of the University of Auckland stated - 

Research literature addressing the issues of the impact of sexual abuse on children and in particular on 
child behaviour relevant to giving testimony in Court began to be available in the mid-1970s.  The 
research findings available since then underlined the fact that children’s evidence in child abuse cases 
has some specific features.  There are usually no witnesses, the alleged perpetrator is most likely to be 
someone with whom the child is in a dependent relationship, reporting of the alleged abuse is most 
often delayed and frequently incremental.  In recognition of these difficulties most western jurisdictions 
made provision for expert evidence in such trials to assist the court and in particular juries to make 
informed decisions.  However this has not been without controversy; there has been significant concern 
about the role expert testimony plays and in particular the possibility that experts may unduly influence 
outcomes in criminal trials. 

Another matter that arises as a result of such an inclusion is the question of what constitutes an expert in such 
cases.  I understand that in New Zealand it is the case that the only people qualified to be called to provide 
evidence as an expert witness would be a medical practitioner holding vocational registration in the specialty of 
child psychiatry, or a registered child psychologist.  However, Ms Blackwell’s paper states - 

Section s.23G - 

The New Zealand legislation dealing with expert evidence - 
is to be repealed in its entirety.  The Bill makes no provision for expert evidence in child sexual abuse 
cases, instead allowing for such evidence to be called in the same way as expert evidence in any other 
matter. 

The paper continues - 
Unlike the current legislation, the Bill puts forward no statutory definition of an expert in the context of 
child sexual abuse cases.  There are major difficulties with this but discussion of those is not within the 
scope of this paper except to say that some factions believe that only fulltime researchers should be 
permitted to give such evidence, whilst others are of the view that competency in research 
methodology, reading of the literature, as well as experience in working with children who have been 
sexually abused, are necessary qualifications. 

It would appear that the bill before the house does not place a restriction, as will be the case in New Zealand, 
upon who can be deemed an expert; the decision will be left to the judge to determine whether a person can be 
called as an expert, according to the circumstances.  I understand that all the amendments relating to sexual 
assault reform are being pursued in an attempt to - amongst other things - improve conviction rates for sexual 
assault charges involving child victims.  I asked the Director of Public Prosecutions, during my briefing, to 
provide some statistics on this issue.  He kindly provided me with information that over the period November 
2004 to 31 December 2006, the conviction rate for offences committed against children, of which 208 of 223 
were sex offences, which includes conviction after a trial, pleas of guilty and negotiated pleas of guilty, was 
51 per cent of finalised cases.  In criminal prosecutions not involving allegations of sexual offences against 
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children, the conviction rate - defined as conviction after trial, pleas of guilty and negotiated pleas of guilty - was 
81.6 per cent of finalised cases.  
In concluding my remarks, I will say that the opposition supports the central thrust of this bill.  The government 
will be aware that the Criminal Lawyers’ Association of Western Australia and others have raised a number of 
significant concerns about certain aspects of this bill.  I have not sought to raise them at length during my 
contribution to the second reading debate except to say that I understand that Hon Giz Watson, not I, will seek to 
refer this bill to the Standing Committee on Legislation for consideration.  I understand that the government is 
amenable to that proposal, and the opposition does not oppose it.  The issues raised by the Law Society and those 
I have just raised will be extensively canvassed by that committee, and I look forward to being part of it. 
HON GIZ WATSON (North Metropolitan) [9.40 pm]:  I wish to raise a number of concerns about aspects of 
the Criminal Law and Evidence Amendment Bill 2006.  This is quite a complex bill that makes some significant 
amendments to five acts and minor changes to an additional 24 acts.  It is therefore, in effect, an omnibus bill to 
deal with a range of matters that relate to criminal law and evidence.  The changes I will touch on in my 
contribution this evening are significant.  Like other members, I have received correspondence on this bill from 
the Law Society of WA, the Criminal Lawyers’ Association and the Aboriginal Legal Service.  They have all 
raised concerns about certain aspects of the bill and expressed their opposition to a number of amendments by 
suggesting that they are unfair, discriminatory and, in some cases, contrary to human rights.  Given the nature of 
this bill, I will attempt to address each clause about which I have concerns or about which concerns have been 
raised with me.  As Hon Donna Faragher pointed out, I intend to move at the end of my contribution that the bill 
be referred to the Standing Committee on Legislation for examination.  At this point I will raise the issues that I 
think would benefit from inquiry by that committee.  I will start with the clauses that have been raised with me 
about which people have expressed some concern.  I refer first to clause 5, which seeks to amend section 297, 
“Grievous bodily harm”.  The explanatory memorandum states - 

In his 2006 Report on Assaults on Public Officers, the Director of Public Prosecutions concluded that 
the existing penalty for doing grievous bodily harm to a public officer is inadequate.  This clause 
amends section 297 to include a circumstance of aggravation which imposes the increased penalty of 14 
years imprisonment where a person unlawfully does grievous bodily harm to a public officer, in much 
the same way as is presently provided for in circumstances where the offence was committed in the 
course of conduct which constitutes the stealing of a motor vehicle.  

My concern is not that the Greens fundamentally oppose the desire to increase the penalty for assaulting public 
officers, because we fundamentally agree with the recommendation of the report.  My concern is about the 
increased penalty applying also when a public officer is not obviously working in that capacity.  I understand 
that the intention is to protect public officers in effect when they are off duty.  The problem I can see with that is 
how the offender will know that a person is an off-duty public officer.  I have looked at this in some detail.  
Perhaps the explanation is that it will be necessary for an offender to carry out an offence in the knowledge that 
the person is an off-duty public officer, if members know what I mean.  I want to be sure that circumstances can 
be avoided in which a person might commit an offence against a public officer who is not in uniform or acting in 
his work capacity at that time and would unwittingly incur this very significant additional penalty.  I would like 
some clarification on that because if the offender was unable to identify the person as a public officer in plain 
clothes, the public officer should be required to identify himself or herself in such cases.  I refer now to clause 7 
which seeks to amend section 317 of the Criminal Code Amendment (Racial Vilification) Act 2004.  The 
explanatory memorandum states - 

This clause gives effect to the original intention of the Criminal Code Amendment (Racial Vilification) 
Act 2004, by inserting a circumstance of racial aggravation into the offence of assault occasioning 
bodily harm, which carries the higher maximum penalty.  

The correspondence I have received from the Law Society includes a submission from the Criminal Lawyers’ 
Association of Western Australia to the Attorney General, dated 21 September 2006, which states - 

Section 317 - Amendments to Criminal Code Amendment (Racial Vilification) Act 
The Criminal Lawyers’ Association is concerned that Racial Vilification laws may not be operating as 
they were intended and lack clarity.  This is highlighted by a recent case in the Kalgoorlie Children’s 
Court where an Aboriginal juvenile girl was charged with an offence for calling someone a “white slut”.  
The girl was acquitted . . . but the fact that the police sought to charge her may mean that there is need 
for clarification as to what is meant by “racial aggravation”.  It is our suggestion that this aspect of the 
law be reviewed before any amendments to this section are contemplated.   

I too think this is an important issue that the Criminal Lawyers’ Association is raising.  If we are to amend the 
Criminal Code Amendment (Racial Vilification) Act, we should be considering this recent case and whether an 
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additional amendment should be included to deal with that particular magistrate’s ruling that the charge should 
not have been brought.   

There are some further provisions in clause 9 on the issue of assaults on public officers.  A number of those 
provisions are very suitable, including the provision that assaults on public officers will also apply to assaults on 
ambulance officers.  I noted the comments of Hon Donna Faragher in relation to assaults on other people who 
work in similar capacities, and the interesting question she raised about medical staff who work in a public 
hospital versus medical staff who work in a private facility.  The first part of clause 10, under the heading “Child 
under 16, persistent sexual conduct with”, deals with amending the meaning of “prescribed offence” against 
children under 16 years of age by removing the words “relationship with”, which implies an element of 
mutuality or consent and which are considered inappropriate.  That is a very good change and the Greens (WA) 
note that it is supported in the submissions we have received. 

The next clause I want to talk about is clause 28, which deals with amendments to section 143(2) of the Criminal 
Procedure Act 2004 to narrow the scope of issues that may be covered by the defence in an opening address.  
The explanatory memorandum suggested that this amendment will give proper effect to Law Reform 
Commission recommendation 318 in its Review on the Civil and Criminal Justice System 1999, which, 
according to the explanatory memorandum, states - 

the defence, at the close of the Prosecution address, and before any evidence is led, to outline the 
essence of the defence case. 

This issue has been commented on by the Law Society of Western Australia and I want to raise its concerns with 
the house.  I will quote from a letter from the Law Society of 27 October 2006, again to the Attorney General, a 
certified copy of which was sent to me.  On the first page of that submission the Law Society states - 

As to the proposed amendments to Section 143 of the Criminal Procedure Act 2004, the Society 
generally agrees with the Criminal Lawyers Association’s submission, but makes the following further 
comment. 
1. The proposed amendment is unclear.  In the past, many judges did not allow the defence to 

make an opening address at the beginning of a trial, although some would permit the defence 
to state the essence of their case by pointing out to the jury, in a matter of a few sentences, 
which issues were in dispute and which were not.  However, the Criminal Procedure Act 2004 
Section 143 gave defence counsel a legislative right to open their clients’ cases.  The Society is 
concerned that the Section 143 amendments could be interpreted to mean a reversion to a 
limitation on the extent of the opening remarks of the defence counsel. 
In addition to the State’s role in providing comments as to matters of law, like onus and 
standard of proof, the State invariably opens on the facts.  However, dependent upon the 
prosecutor, this opening may be more or less by way of argument and persuasion.  There is no 
reason to limit the defence to anything less.  Should either party overstep appropriate 
boundaries, the judge is able to deal with the situation, as has always happened.  As to the 
capacity to make comments about onus and standard of proof, the law is not the exclusive 
“property” of the State.  Onus and standard is emphasised at various points in the trial and 
there is no reason why the defence should not be permitted to comment at this stage. 

The Society is not aware of any suggestions of abuse by defence counsel of this relatively new 
statutory right to make an opening address.  The Society can therefore see no justification to 
fetter such right. 

Clause 34 amends section 24 of the Criminal Appeals Act 2004.  As I understand it, this clause gives the 
prosecution a right of appeal against acquittals in trials before juries.  I am concerned about this clause for the 
following reasons.  Firstly, this is a transgression of the double jeopardy rule, which is a fundamental principle of 
common law.  Secondly, a person has a right to not be tried twice for the same offence.  Thirdly, the right to not 
be tried twice for the same offence is also recognised as a fundamental human right under the International 
Covenant on Civil and Political Rights and other human rights treaties.  Fourthly, the bill is likely to have a 
serious impact on Aboriginal people, as was expressed in the following way by the Aboriginal Legal Service of 
Western Australia.  An email from the ALS provided to my office states that Aboriginal and Torres Strait 
Islander people are likely to be disproportionately affected by this law, given both their general 
overrepresentation in the criminal justice system and their specific overrepresentation in burglary matters.  There 
is strong concern that a disgruntled prosecution will be able to use this in respect of verdicts that they simply do 
not like.  Another strong concern is that this will clog the justice system that is already overworked with long 
delays.  Slowing down the system still further will affect all prisoners and offenders waiting in line for their 



Extract from Hansard 
[COUNCIL - Tuesday, 20 March 2007] 

 p293b-301a 
Hon Simon O'Brien; Deputy President; Hon Donna Faragher; Hon Giz Watson 

 [8] 

cases to be dealt with by the justice system, not just people targeted by this proposal.  There is a strong concern 
also that there is no finality following acquittal and the human cost in terms of stress and anxiety. 

The Law Society also commented on this clause.  Page 2 of the letter to the Attorney General that I referred to 
earlier states - 

 As to the proposed amendment to the Criminal Appeals Act 2004, allowing a greater right of 
prosecution appeal, the Society agrees with the submission of the Criminal Lawyers Association, which 
totally opposes any broadening of the scope of prosecution appeals, as further erosion of the rule against 
double jeopardy. 

 Notwithstanding the Society’s opposition, in the event the amendments to double jeopardy are to be 
allowed by State Parliament, the Society submits that it should be limited to offences where the 
maximum penalty is 20 years imprisonment or more.  The present amendment proposes such appeal 
right for the prosecution for offences where the maximum penalty is 14 years or more.  This 
amendment is a fundamental change to the rule against double jeopardy.  The Society is concerned that, 
if the right of appeal is allowed to apply for the prosecution of offences where the statutory penalty 
includes imprisonment for 14 years or more, this would mean numerous types of offences which are the 
subject of acquittal could become the subject of an appeal.  Such offences would include the very 
common offences of aggravated burglary, robbery and sexual penetration. 

 Although the proposed Section 35A of the Criminal Appeals Act 2004 requires that the accused’s 
reasonable costs for being represented in the Court of Appeal be paid for by the State, the Society 
considers that this section should go further.  If the appeal is successful, the accused’s reasonable costs 
for a retrial also should be paid by the State, given that the appeal would have succeeded - not due to 
the fault of the accused but because the trial judge had made an error of fact or law in relation to the 
charge. 

 It must be remembered that the resources of the State are limitless, whereas the resources of an accused 
person are limited and a successful prosecution appeal would mean that an accused person would have 
to pay for his or her legal representation in two trials.  In this respect the Society endorses the Criminal 
Lawyers Association submission on indemnity costs for the accused both in relation to the prosecution 
appeal and a retrial if successful. 
The Society also is concerned that there is no limit as to the number of times the prosecution may 
appeal, particularly if there is a trial and a successful prosecution appeal and then, at a further re-trial, 
another error of fact or law is made by the trial judge, there is the further right of a prosecution appeal 
and, if successful, a further potential for re-trial of the accused.  This is another reason why the 
reasonable expenses of the accused’s representation on a retrial also should be included in Section 35A.  
The Society also considers it may be appropriate that there be a limit on the number of prosecution 
appeals which may be allowed on one particular trial. 
The Society notes that, given the width of the right of prosecution appeals that is intended by way of the 
amendments to the Criminal Appeals Act 2004, it would be incumbent on the State Director of Public 
Prosecutions to set down some detailed, strict, transparent and understandable guidelines as to when the 
right of appeal should be exercised.  The society is concerned that these guidelines do not form part of 
the proposed statutory amendments. 

It should be noted that this Bill, which gives a further prosecution right of appeal, does not give a right 
of appeal where acquittals have occurred where there has been a tainted acquittal, ie, jury tampering, 
witnesses being pressured or there is new evidence, in particular forensic evidence, which has become 
available at a later stage. 

Debate interrupted, pursuant to standing orders. 
 


